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BILL OF REVIEW
CAUSE NO. 2020-CI-02112 – VIRTUAL TRIAL
FAIR OAKS COUNTRY STORE LLC VS. TRAINING REHABILITATION & DEVELOPMENT INSTITUTE
(2/1/2021 - 2/4/2021) – WILLIAM H. OLIVER AND ERIC A. SCOTT, OLIVER LAW FIRM, for
Plaintiff; DAVID L. CUNNINGHAM, HAYDEN & CUNNINGHAM, for Defendant; LESLIE M.
LUTTRELL, LUTTRELL & CARMODY LAW GROUP AND RANDAL L. TELFORD, TITLE RESOURCES, for
Intervenor –
DESCRIPTION: Whether Fair Oaks was negligent in not seeking post judgement remedies in setting
aside the default judgment.
VERDICT: No negligence.
Other Information of note:
This jury trial held virtually via zoom.

HONORABLE CYNTHIA MARIE CHAPA, JUDGE PRESIDING, 288th JUDICIAL DISTRICT COURT

Back to Top

CAUSE NO. 2020-CI-02112
FAIR OAKS COUNTRY STORE,
LLC
vs.
TRAINING REHABILITATION &
DEVELOPMENT INSTITUTE, INC.

§
§
§
§
§
§
§

IN THE DISTRICT COURT

407TH JUDICIAL DISTRICT
BEXAR COUNTY, TEXAS

ORDER VACATING DEFAULT JUDGMENT AND GRANTING NEW TRIAL
PURSUANT TO FAIR OAKS COUNTRY STORE, LLC’S BILL OF REVIEW
On this ___ day of February, 2021, the Court enters this Order Vacating Default
Judgment and Granting New Trial Pursuant to Fair Oaks Country Store, LLC’s Bill of Review.
The Court finds and rules as follows:
1.

The Court FINDS that on December 7, 2017, Training Rehabilitation &

Development Institute, Inc. (“TRDI,” as plaintiff in the earlier suit) sued Fair Oaks Country
Store, LLC (“Fair Oaks,” as defendant in the earlier suit) in cause number 2017-CI-22989,
Training, Rehabilitation & Development Institute, Inc. v. Fair Oaks Country Store, LLC, in the
407th Judicial District Court, Bexar County, Texas (the “Underlying Suit”) for breach of contract.
2.

The Court FINDS that on February 15, 2018, a default judgment was rendered

against Fair Oaks in the Underlying Suit (the “Default Judgment”) and that shortly thereafter,
TRDI filed abstracts of judgment in the official records of Bexar and Kendall Counties.
3.

The Court FINDS that on January 30, 2020, Fair Oaks filed its Verified Petition

for Bill Review under the above-captioned matter number, alleging, among other things, that
there was defective service of process.
4.

The Court FINDS that on May 19, 2020, Judge David Canales heard Fair Oaks’

Amended Motion for Partial Summary Judgment (the “Summary Judgment Motion”) and its
Motion to Bifurcate the Bill of Review and the Merits of the Underlying Litigation (the “Motion
ORDER VACATING DEFAULT JUDGMENT AND GRANTING NEW TRIAL
PURSUANT TO FAIR OAKS COUNTRY STORE, LLC’S BILL OF REVIEW
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to Bifurcate”).
5.

2021
The Court FINDS that on January 29,_____
2020, Judge David Canales signed an Order

granting in part and denying in part the Summary Judgment Motion (attached hereto as Exhibit
“A”). That Order held that service on Fair Oaks was defective on its face, so summary judgment
was granted as to the first two elements of the Bill of Review. However, that Order also held
that there was a fact issue as to whether there was fault or negligence on the part of Fair Oaks
that prevented it from failing to exhaust other remedies such that trial had to proceed on the third
element.
6.

2021
____
The Court FINDS that on January 29, 2020, Judge David Canales signed an Order

granting the Motion to Bifurcate (attached hereto as Exhibit “B”).
7.

The Court FINDS that pursuant to the Order on the Motion to Bifurcate and the

Order on the Summary Judgment Motion, a twelve-person jury was sworn on February 2, 2021
and trial was held on the third element of the Bill of Review.
8.

The Court FINDS that, pursuant to the unanimous verdict returned in favor of Fair

Oaks by the jury on February 4, 2021 (attached hereto as Exhibit “C”) and the prior Order on the
Summary Judgment Motion, Fair Oaks has established all three necessary elements for the Bill
of Review.
9.

The Court therefore ORDERS that the Default Judgment in the Underlying Suit is

set aside, and that the Default Judgment is void and of no force or effect.
10.

The Court further ORDERS that any abstracts of the Default Judgment in the

Underlying Suit are set aside and are void and of no force or effect, including, but not limited to,
those filed in the Official Public Records of Bexar County on February 16, 2018 (at document
number 20180030157) and in the Official Public Records of Kendall County on February 20,

ORDER VACATING DEFAULT JUDGMENT AND GRANTING NEW TRIAL
PURSUANT TO FAIR OAKS COUNTRY STORE, LLC’S BILL OF REVIEW
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2018 (at document number 00319054).
11.

The Court further ORDERS that the filing of this Order in the Public Records of

any County in this State shall constitute notice to all that the Default Judgment is void and of no
force or effect.
12.

The Court further ORDERS that TRDI will revert to its original role as Plaintiff

and Fair Oaks will revert to its original role as Defendant and that litigation will proceed under
the above-captioned Cause Number.
___________________________________________________________________________
13.
The Court further ORDERS that Fair Oaks will answer TRDI’s Petition in the
________________________________________________________________________________
Underlying Lawsuit by 10:00 a.m. on the Monday next following the expiration of twenty days
_____________________________
after the date this Order is signed.
14.

The Court further ORDERS that trial on the merits of the Underlying Suit will be

set in the ordinary course of the Court’s business following Fair Oaks’ Answer and time for
discovery on the merits.

16 2021
SIGNED on February ____,

HONORABLE CYNTHIA M. CHAPA
JUDGE PRESIDING

ORDER VACATING DEFAULT JUDGMENT AND GRANTING NEW TRIAL
PURSUANT TO FAIR OAKS COUNTRY STORE, LLC’S BILL OF REVIEW

Page 3 of 4
Back to Top

APPROVED AS TO FORM:

OLIVER LAW FIRM

LUTTRELL + CARMODY LAW GROUP

By: /s/William H. Oliver_____________
William H. Oliver
wholiver@oliverlawfirmsa.com
State Bar No. 15265200
Eric A. Scott
escott@oliverlawfirmsa.com
State Bar No. 24043910
7898 Broadway, Suite 120
San Antonio, Texas 78209

By: /s/ Leslie M. Luttrell____________
Leslie M. Luttrell
luttrell@lclawgroup.net
State Bar No. 12708650
Elizabeth Conry Davidson
State Bar No. 00793586
One International
100 N.E. Loop 410, Suite 615
San Antonio, Texas 78216

COUNSEL FOR PLAINTIFF
HAYDEN & CUNNINGHAM
By: _____________________________
David L. Cunningham
dcunningham@7750law.com
State Bar No. 00787314
7750 Broadway St
San Antonio, TX 78209

By: /s/Randal L. Telford_____________
Randal L. Telford
VP Senior Litigation Counsel
Randal.Telford@TitleResources.com
State Bar No. 00795679
Title Resources
8111 LBJ Freeway Suite 1200
Dallas, Texas 75251
COUNSEL FOR INTERVENOR

COUNSEL FOR DEFENDANT

ORDER VACATING DEFAULT JUDGMENT AND GRANTING NEW TRIAL
PURSUANT TO FAIR OAKS COUNTRY STORE, LLC’S BILL OF REVIEW
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CAUSE NO. 2020-CI-02112

FAIR OAKS COUNTRY STORE, LLC

§
§
§
§
§
§

vs.

TRAINING, REHABILITATION &
8; DEVELOPMENT INSTITUTE, INC.

IN THE
407'“

DISTRICT COURT

JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

ORDER GRAﬂTINQ IN P452 AﬂD DEﬂYING IN PART
BLAINTIFF’é MOTIOﬂ EQR PARTIAL SUMMARYJQDGMEHT
On this the 19“” day of May, 2020, the Court came to consider
Plaintiﬂ‘s Traditional Motion

fbr Partial Summary Judgment. Plaintiff, Fair Oaks Country Store, LLC, Defendant, Training
Rehabilitation & Development Institute, Inc. and Intervenor, Frost Bank all
appeared by and through
their attorneys of record via ZOOM remote access pursuant to the COVID-l 9 Court

Operations Plan

in effect. After having reviewed the motion, response and
argument of counsel, the Court ﬁnds that
the Plaintiff’s Traditional Motion for Partial
Summary Judgment should be granted in par! and

denied in part.

The Court ﬁnds that service in this case is defective on the face of the record,
the ﬁrst two

and, therefore,

(2) elements of the equitable bill of review proceeding are established as a matter of

law.

The Court further ﬁnds that a fact issue exist with respect to whether Plaintiff bears
or negligence on its part for failing to exhaust other remedies, and the third

any fault

(3) element must proceed

to trial.

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that the Plaintiff‘s Motion
for Partial Summary Judgment is granted in par! and denied in
part.

SIGNED this the 29th day of January,
2%21.

JUDGE PRESIDING
DAVID A. CANALES
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APPROVED AS TO FORM:
HAYDEN & CUNNINGHAM, PLLC

OLIVER LAW FIRM

Attorneys at Law
7750 Broadway
San Antonio, Texas 78209
Telephone (210) 826-7750
Facsimile (210) 822-0916

7898 Broadway, Suite 120
San Antonio, Texas 78209
Telephone (210) 820-0082
Facsimile (210) 820-0077

By

By:

DAVTD L. CUNNINGHAM

WILLIAM H. OLIVER

State Bar No. 00787314

State Bar No. 15265200

dcunm'nghamﬂz ZiOlawegm
Attorney for Defendant

w

100 NE. Loop 410, Suite 615
San Antonio, Texas 78216
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TITLE RESOURCES
8111 LBJ Freeway, Suite

1200

Dallas, Texas75251
Telephone (856) 914-8031
Facsimile (856)485-3630

Telephone (210) 426-3600
Facsimile (210) 426-3610
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Attorney for Plaintiff

LUT’I‘RELL + CARMODY LAW GROUP

By:
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By:
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Randal I. Telford U?“ FEWIW'N
State Bar No. 00795679
ﬁandal.Telfg[d@TitleResource§,com
Attorney for Intervenor
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CAUSE NO. 2020-QI-92112

FAIR OAKS COUNTRY STORE, LLC
vs.

TRAINING, REHABILITATION &
& DEVELOPMENT INSTITUTE, INC.

§
§
§

IN THE DISTRICT COURT
407‘“ JUDICIAL

DISTRICT

‘5

§
5

BEXAR COUNTY, TEXAS

ORDER GRANTING PQINTYFF’S MQTJQE T0 MEZZRCA TE
On this the

19‘h day

of May, 2020, came to be heard the Plaintiff’s Motion to Bifurcate the

Bill of Review and the Merits of the Underlying Litigation. Plaintiff, Fair Oaks Country Store, LLC,
Defendant, Training Rehabilitation
appeared through counsel via

& Development

Institute, Inc. and Intervenor, Frost Bank all

ZOOM remote access pursuant to the COVlD-l9 Court Operations

Plan in effect. After having reviewed the motion and response and aﬁer hearing and considering
argument of counsel, the Court ﬁnds that the Plaintiff's Motion to Bifurcate should be granted.
11‘

IS THEREFORE ORDERED, ADJUDGED and DECREED that the Plaintiff’s Motion

to Bifurcate is in all things granted.

lT IS FURTHER ORDERED, ADJUDGED and DECREED that the ﬁrst trial will be on the
Bill of Review and then, if necessary, the second trial will be on

the merits

of the underlying

litigation of Cause No. 2017-CI-22989.

SIGNED this the 29th day of January, 2021.
__

HONORABLE JUDGE DAVID A. CANALES
JUDGE PRESIDING
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APPROVED AS TO FORM:
HAYDEN & CUNNINGHAM, PLLC

OLIVER LAW FIRM

Attorneys at Law
7750 Broadway
San Antonio, Texas 78209
Telephone (210) 826-7750
Facsimile (210) 822-0916

7898 Broadway, Suite 120
San Antonio, Texas 78209
Telephone (210) 820-0082
Facsimile (210) 820-0077

By

DAVID L. CUNNINGHAM

State Bar No. 15265200

gggnningham@7750!§w.com
Attorney for Defendant

wholivg;@olivgg|awﬁnng,com
Attorney for Plaintiff

LUTTRELL + CARMODY LAW GROUP
100 NE. Loop 410, Suite 615

TITLE RESOURCES
81 11 LBJ Freeway, Suite

San Antonio, Texas 78216
Telephone (210) 426-3600
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Dallas, Texas75251
Telephone (856) 914-8031
Facsimile (856) 485-3630

Facsimile (210) 426-36l0

By:

WILLIAM H. OLIVER

State Bar No. 00787314
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Randal l. Telford
“1.4M
State Bar No. 00795679

Bydal.Tel§ord@Title3esource§,ggm
Attorney for Intervenor
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CAUSE NO. 2020-CI-02112

TRAINING REHABILITATION &

§

DEVELOPMENT INSTITUTE, INC.

§

288T"

DISTRICT COURT

ﬁg: 3Wi
a:
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BEXAR COUNTY, TEXAS

CHARGE 0F THE COURT

{a

j

M

r; 47-35”
«I 6'?

LADIES AND GENTLEMEN OF THE JURY:
This case is submitted to you by asking questions about the facts, which you must decide
from the evidence you have heard in this trial. You are the sole judges of the credibility of the
witnesses and the weight to be given their testimony, but in matters of law, you must be
governed by the instructions in this charge. In discharging your responsibility on this jury, you
will observe all the instructions which have previously been given you. I shall now give you
additional instructions which you should carefully and strictly follow during your deliberations.
1.

Do not let bias, prejudice or sympathy play any part in your deliberations.

2.
In arriving at your answers, consider only the evidence introduced here under oath and
such exhibits as have been introduced for your consideration under the rulings of the court, that
is, what you have seen and heard in this courtroom, together with the law as given you by the
court. In your deliberations, you will not consider or discuss anything that is not represented by
the evidence in this case.

Since every answer that is required by the charge is important, nojuror should state or
consider that any required answer is not important.
3.

You must not decide who you think should win, and then try to answer the questions
accordingly. Simply answer the questions, and do not discuss nor concern yourselves with the
effect of your answers.
4.

You will not decide the answer to a question by lot or drawing straws, or by any other
method of chance. Do not retum a quotient verdict. A quotient verdict means that the jurors
agree to abide by the result to be reached by adding together each juror's ﬁgures and dividing by
the number ofjurors to get an average. Do not do any trading on your answers; that is, one juror
should not agree to answer a certain question one way if others will agree to answer another
5.

question another way.

You may render your verdict upon the vote often or more members of the jury. The same
ten or more of you must agree upon all of the answers made and to the entire verdict. You will
6.

not therefore, enter into an agreement to be bound by a majority or any other vote less than ten
jurors. If the verdict and all of the answers therein are reached by unanimous agreement, the
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IN THE DISTRICT COURT

§

H0

FAIR OAKS COUNTRY STORE, LLC

presidingjuror' shall sign the verdict for the entire jury. If any juror disagrees as to any answer
made by the verdict, those jurors who agree to all ﬁndings shall each sign the verdict.
These instructions are given you because your conduct is subject to review the same as
that of the witnesses, parties, attorneys and the judge. If it should be found that you have
disregarded any of these instructions, it will be jury misconduct and it may require another trial
by another jury; then all of our time will have been wasted.

The presiding juror or any other who observes a violation of the Court's instructions shall
immediately warn the one who is violating the same and caution the juror not to do so again.
When words are used in this charge in a sense which varies from the meaning commonly
understood, you are given a proper legal deﬁnition, which you are bound to accept in place of
any other meaning.

Yes/No Instructions:

Answer "Yes" or "No" to all questions unless you are told otherwise. A "No" answer must be
based on a preponderance of the evidence. If you do not ﬁnd that a preponderance of the
evidence supports a "No" answer, then answer "Yes." The term “preponderanCe of the
evidence" means the greater weight and degree of credible testimony or exhibits introduced
before you and admitted in this case. Whenever a question requires other than a "Yes" or "No"
answer, your answer must be based on a preponderance of the evidence.

PARTIES
"Fair Oaks" means Fair Oaks Country Store, LLC, the Plaintiff in this case.

"TRDI" means Training Rehabilitation & Development, LLC, the Defendant in this case.

ENTITY
"Entity" as used herein means a limited liability company and includes Fair Oaks
Country Store,

LLC.

DEFAULT JUDGMENT
"Default Judgment“ means the judgment signed on February 15, 2018 in Cause No.
2017-CI-22989 in the 408th Judicial District Court of Bexar County, Texas.

MOTION FOR NEW TRIAL

A Defendant who suffered a Default Judgment may in a trial court to overturns the
Default Judgment by bringing a Motion for New Trial. TRCP 320. A Motion for New Trial, the
Defendant the ﬁrst opportunity to attack a Default Judgment. A Motion for New Trial must be
ﬁled thirty (30) days after the judgment was signed.

RESTRICTED APPEAL
Page 2 of?
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DOCUMENT SCANNED AS FILED

The Defendant who did not participate in the trial of the case or the hearing that resulted
in a judgment being appealed may obtain review of thejudgment by restricted appeal. TRCP 30.
A restricted appeal must be ﬁled within six (6) months after the judgment was signed. TRCP
26.1 (c).
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QUESTIONS
In determining whether there was any negligence on the part of Fair Oaks Country Store,
you are Speciﬁcally instructed that you are to
consider only the conduct of Fair Oaks Country Store, LLC from aﬁer the date the default
judgment was signed. The fact that a defaultjudgment was enteredagainst Fair Country Store,
LLC is_ not eviden'ce of any negligence, and should not be considered by you in determining your
answers to the questions in this case. 'It has already been determined- that any service
prior to the
default judgment was defective.

LLC in not exercising its post-judgment remedies,

Question No. l: Was the failure to set aside the Default Judgment due to fault or
negligence, if any, of Fair Oaks?

“Negligence” means the failure to use ordinary care, that is, failing to do that which a
limited liability company of ordinary prudence would have done under the same or similar
cirCumstances or doing that which a limited liability company of ordinary prudence would not
have done under the same or similar circumstances.
“Ordinary Care” means that degree of care that would be used by a limited liability
of ordinary prudence under the same or similar cirbumstances.

company

PleaSe Answer

"YES or “N0"

WE ANSWER:

N0

Page 4
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DOCUMENT SCANNED AS FILED
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PRESIDING JUROR
When you go into thejury answer the questions, first thing you need to choose is a
presiding juror.
1.

2.

The presiding juror has duties:
a.

Have the complete charge read out loud it will be helpful to your deliberation;

b.

Preside over your deliberation meaning managing discussions and see that you

follow these instructions;

c.

Give written questions and comments to the Bailiff who will give them to the

d.

Write down the answer you agreed on;

Judge;
I

e.

Get the signature for the verdict certiﬁcate; and

f.

Notify the bailiff that you have reached a verdict.

Do you understand the duties of the Presiding Juror? Jfyou do not, please tell me now.

INSTRUCTIONS FOR SIGNING THE VERDICT'S CERTIFICATE

l.

You may answer questions on a vote to ten jurors. The same ten jurors must agree on

every answer in the Charge. This means you may not have one group often jurors agree on one
answer and a differ nt group oﬁen jurors agree on another answer.
2.

If ten jurors agree on every answer, those ten jurors sign the verdict.

if elevenjurors agree on every answer, those eleven jurors sign the verdict.

If all twelve of you agree on every answer, you are unanimous and only the presiding
jurors sign the verdict.
3.

All jurors should deliberate on every

question. You may end up with all twelve of you
agreeing on some answers but only ten or eleven of you agree on other answers. But when you
sign the verdict, those only who agree on every question will sign the verdict.

Do you understand these instructions? lfyou do not, please tell me now.

JUDGE PRESIDING

Page 5 of?
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DOCUMENT SCANNED AS FILED

Verdict Certiﬁcate
Check one:

G)

Our verdict is unanimous. All twelve of us have agreed to each and every answer.

The presiding juroir has signed the certiﬁcate for all twelve of us.

ynnZ char!

Glynn zaChary

gnZaCharyﬁg$202115120CSTl

Signature

of Presiding Juror

Printed Name of Presiding Juror

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certiﬁcate below.

0

Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certiﬁcate below.

Name Printed

Signature

Page 6 of 7
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10.
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'

Glynn Zachary
Slgnature: Glynn
Zachary [Feb 4. 2021 15-20 CST]

Signature:

Email: glyzach60@gmail.com

Email: whitt36362@hotmail.com

Signature:

Signature:

Email: dionitiadeven@yahoo.com

Signature:

Email: linae.totten@gmail.com

Signature:

Email: jrafa38@yahoo.com

Email: sjefferson6@aol.com

Signature:

Signature:

Email: alyssandravzamo@gmail.com

Signature:

Email: loeyfern28@gmail.com

Signature:

Ernall: dpherrada55@gmail.com

Signature:

Email: ali.carpenter@gmail.com

Signature:

Email: gabriela.valadez@vahoo.com

Email: melindammerrlll@yahoo.com

Signature:

'1,

~13 2027

‘32

V?“
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Email: ccrown99@yahoo.com
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MVA
CAUSE NO. 2018-CI-21379 – VIRTUAL TRIAL
ISMAEL GARCIA VS J & R SCHUGEL TRUCKING INC ET AL (03/22/2021 - 04/01/2021) –
JOE A. GAMEZ & MATTHEW POWELL, LAW OFFICE OF JOE A. GAMEZ, P.C. AND ROLAND
CHRISTENSEN & CLAIRE TRAVER, ARNOLD & ITKIN, LLP, for Plaintiffs; BRYAN P. REESE, JAMES E.
JOHNSON, FEE, SMITH, SHARP & VITULLO, LLP AND EMMA CANO, JEFFERSON CANO, for
Defendants –
DESCRIPTION: The plaintiffs’ were sleeping in their tractor trailer, which was parked in a truck stop
parking lot. The defendant struck their tractor trailer with his tractor trailer as he attempted to
back into the adjoining parking space.
VERDICT: The defendants were found liable but no damages were awarded.

HONORABLE AARON HAAS, JUDGE PRESIDING, 285th JUDICIAL DISTRICT COURT
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MVA
CAUSE NO. 2018-CI-23114 – VIRTUAL TRIAL
LISA SANCHEZ VS EAST CENTRAL INDEPENDENT SCHOOL DISTRICT (05/17/2021 - 05/20/2021) SCOTT BROOKS, THE LAW OFFICE OF THOMAS J. HENRY, for Plaintiff; JOHN C. HOWELL, ALLEN
STEIN & DURBIN, P.C., for Defendant –
DESCRIPTION: The plaintiff was stationary in a school parking lot while waiting in line to pick up
children from school. Her car was struck by a school bus operated the school district.
VERDICT: The defendant was found not liable and no damages awarded.

HONORABLE AARON HAAS, JUDGE PRESIDING, 285th JUDICIAL DISTRICT COURT
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IN THE DISTRICT COURT

EAST CENTRAL INDEPENDENT
SCHOOL DISTRICT,

JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

Defendant

CW
MEMBERS OF THE IURY:
Aﬁcr the closing arguments, you will go
questions that are attached, and reach a verdict.
when you are all together in the jury room.

to the jury room to decide the case, answer the
You may discuss the case with other jurors only

Remember my previous instructions: Do not discuss the case with anyone else, either in
person or by any other means. Do not do any independent investigation about the case or conduct
any research. Do not look up any words in dictionaries or on the Internet. Do not post information
about the ease on the Internet. Do not share any special knowledge or experiences with the other
jurors. Do not use your phone or any other electronic device during your deliberations for any reason
other than to access the virtual jury nial.
1.

Do not let bias, prejudice, or sympathy play any part in your decision.

2.

In arriving at your answers, consider only the evidence introduced here
under oath and such exhibits, if any, as have been introduced for your
consideration under the rulings of the court, that is, what you have seen and
heard in this courtroom, together with the law as given you by the court. In
your deliberations, you will not consider or discuss anything that is not
represented by the evidence in this case.

You are to make up your own minds about the facts. You are the sole judges
of the credibility of the witnesses and the weight to give their testimony. But
on matters of law, you must follow all of my insuuctions.

If my instructions use a word in a way that is diﬂ'erent ﬁom its ordinary

meaning, use the meaning I give you, which will be a proper legal deﬁnition.

All the questions and answers are important. No one should state or consider
that any question or answer is not important

”army‘s Proposed Charge oflhe Court

Page

l of9

Back to Top

6.

Answer “yes” or “no” to all questions unless you are told otherwise. A “yes”
answer must bc based on a preponderance of the evidence [unless you are
told otherwise]. Whenever a question requires an answer other than “yes” or

“no,” your answer must be based on a preponderance of the evidence [unless
you are told otherwise].

The term “preponderance of the evidence” means the greater weight of credible
evidence presented in this case. If you do not ﬁnd that a preponderance of the evidence
supports a “yes” answer, then answer "no.” A preponderance of the evidence is not measured
by the number of witnesses or by the number of documents admitted in evidence. For a fact
to be proved by a preponderance of the evidence, you must ﬁnd that the fact is more likely
true than not true.
7.

Do not decide who you think should win before you answerthe questions and
then just answer the questions to match your decision. Answer each
question carefully without considering who will win. Do not discuss or
consider the eﬁect your answers will have.

8.

Do not answer questions by drawing straws or by any method ofchance.

9.

Some questions might ask you for a dollar amount. Do not agree inadvance
to decide on a dollar amount by adding up eachjuror’s amount and then
ﬁguring the average.

10.

Do not trade your answers. For example, do not say, “I will answer this
question your way if you answer another question my way.”

The answers to the questions must be based on the decision of at least ten of the twelve jurors. The
same ten jurors must agree on every answer. Do not agree to be bound by a vote of anything less
than ten jurors, even if it would be a majority.
These instructions are given you because your conduct is subject to review the same as that of the
witnesses, parties, attorneys and the Judge. If it should be found that you have disregarded any of
these instructions it will bejury misconduct and it may require another trial by another jury then all
of our time will have beenwasted.

As I have said before, if you do not follow these instructions, you will be guilty of juror misconduct,
and I might have to order a new trial and start this process over again. This would waste your time and
the parties’ money, and would require the taxpayers of this county to pay for another trial. lfa juror
breaks any of these rules, tell that person to stop and report it to me immediately.

Plarnnjﬁ": Proposed Charge ofthe Court
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“NEGLIGENCE” when used as to parties East Central ISD means failure to use Ordinary care that
is, failing to do that which a person of ordinary prudence would have done under the same or similar
circumstances or doing that which a person of ordinary prudence would not have done under the
same or similar circumstances.

“ORDINARY CARE” means that decree of care that would be used of a person of ordinary
prudence under the same or similar circumstances.

“PROXIMATE CAUSE” means a cause that was a substantial factor in bringing about an event, and
without which cause such event would not have occurred. In order to be a proximate cause, the act or
omission complained of must be such that a person using ordinary care would have foreseen that the
event, or some similar event, might reasonably result therefrom. There may be more than one
proximate cause of an event.

PlainlWs Proposed Charge ofthe Court
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MW
Did the negligence, if any, of those named below proximately cause the occurrence in
question?

Answer “Yes” or “No” for each of the following:

a.

East Central Independent School District

b.

Lisa Sanchez

Plaimﬂ's Proposed Charge qflhe Court

NO

YE S
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If you answered “Yes” to Question

1,

for more than one of the persons named below,

then answer the following question. Otherwise, do not answer the following question.

Assign percentages of responsibility only to those you found caused or contributed to
cause the occurrence in question. The percentages you ﬁnd must total 100 percent. The

percentages must be expressed in whole numbers. The percentage of responsibility attributable
to any one is not necessarily measured by the number

of acts or omissions found. The

percentage attributable to any one need not be the same percentage attributed to that one in

answering another question.

W
With respect to causing or contributing to.cause the occurrence. find the percentage of
responsibility attributable as between or among—

a.

East Central Independent School District

b.

Lisa Sanchez

TOTAL:

Plainaﬂ‘s Proposed Charge ofthe Court

0

100

._19.Q.ZL___°

-
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What sum of money, if paid now in cash, would fairly and reasonably compensate Lisa
Sanchez for her injuries,

if any, that resulted from the occurrence in question?

Consider the elements of damages listed below and none other. Consider each element
separately. Do not award any sum of money on any element

if you

have otherwise, under some

other element, awarded a sum of money for the same loss. That is, do not compensate twice for
the same loss,

if any. Do not include interest on any amount of damages you ﬁnd.

Answer separately, in dollars and cents, for damages,
your answers because of the negligence,

if any. Do not reduce the amounts, if any, in

if any, of Lisa Sanchez. Any recovery will be determined by the

Court when it applies the law to your answers at the time ofjudgment.

W3
Answer separately, in dollars and cents, for damages, if any.
a.

Physical pain and suffering sustained in the past
Answer:

b.

0

Physical pain and suffering that, in reasonable probability, Lisa Sanchez will sustain in the
future.

Answer: 0
c.

Mental anguish sustained in the past.

Answer:
d.

Mental anguish that, in reasonable probability, Lisa Sanchez will sustain in the future.

Answer:
e.

0

Disﬁgurement sustained in the past.

Answer:
f.

0

0

Disﬁgurement that, in reasonable probability, Lisa Sanchez will sustain in the future.

Answer:

0

Plaintiﬁ‘s Proposed Charge of the Cairn
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g.

Physical impairment sustained in the past.
Answer:

0
l

h.

Physical impairment that, in reasonable probability, Lisa Sanchez will sustain in the future.
Answer:

i.

Medical care expenses incurred in the past.

Answer

j.

0

1540.00

Medical care expenses that, in reasonable probability, Lisa Sanchez will incur in the future.
Answer:

0

Plainnﬂ“: Proposed Charge of the Court
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I

.

:
l' I
- When you go into thejury room to answer the questions, the ﬁrst thing
you will need to do is choose a presidingjuror.

-

The presiding juror has these duties:
-

have the complete charge read aloud if it will be helpful to your deliberations;

°

preside over your deliberations, meaning manage the discussions, and see that
you follow these instructions;

-

give written questions or comments to the bailiff who will give them to the
judge;

-

write down the answers you agree on;

.

get the signatures for the verdict certiﬁcategand

-

notify the bailiff that you have reached averdict.

Do you understand the duties of the presidingjuror? If you do not, please tell me now.

III'

ll!l‘|C'ﬁ=

1.
You may answer the questions on a vote often jurors. The same tenjurors must agree
on every answer in the charge. This means you may not have one group often jurors agree on one
answer and a different group of ten jurors agree on another answer.

2.

If tenjurors agree on every answer, those ten jurors sign the verdict.
If elevenjurors agree on every answer, those elevenjurors sign the verdict.

Ifall twelve of you agree on every answer, you are unanimous and only the presiding
juror signs the verdict.

All jurors should deliberate on every question. You may end up with all twelve of
on
some answers, while only ten or eleven of you agree on other answers. But when
you agreeing
the
verdict, only those ten who agree on every answer will sign the verdict.
you sign
3.

Do you understand these instructions? If you do not, please tell me now;

JUDGE PRESIDING;

‘

Aaron "5. ‘H335
Presiding Judge
285th District Court
Bexar County, Texas
Plainnﬁ’s Proposed Charge of the Court
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We, the Jury, have answered the above and foregoing questions as herein indicated and
i
herewith return same into Court as our verdict.
l
4:.

8303

meta

X5
I'D—i

391"“
on”
Om

o—ir—
.

Lie-D
50:;
>3:
m

(To be signed by those rendering the verdict if not unanimous)

Check one:

Q

Printed Name of Presiding Juror

9’]

Signature of Presiding Juror

=0!

i

W l2 NH

is unanimous)

Aikﬂﬂﬂ

(To be signed by presidingjuror if only if the verdict

”/6

VERDICT CERTIFICATE

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and have

signed the certiﬁcate below.

0

Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certiﬁcate below.
Name Printed

Signature
1.

Matthew

$

LE" Max:130” lmﬂﬂl

Brett Peters

2_ Bull mm (May 2.1. mt ms can

Kyle Feezor

a

..

4.

Danielle Bowel: (Maya. inn 09:51 CDT)

pp

5

Wllllam Woods (May :1, 2021 via-.51 CDT}

6

Catherine

’7.

m:

Matthew F. Rau

Smite: lMay‘H. 2021 0954 £011

0
Gonzalez m .y 21.20219955 CDT)

Danielle Powers

William Woods

Catherine Sanchez

Jose Gonzalez
Donald Rivera

8.Wly21.1011 me can
9.

10.
]

m;

luau ‘II 1m! IMI

9M1

I. JamesP.Weld\(Mayll.201103259CDﬂ
Charles A. ﬁenldﬂlyzl, 202! 10:19 CW

Plainnﬂ': Proposed Charge ofthe Court

Nikita N. Jimenez

James P. Welch
Charles A. Zaiontz
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F

Signature: um Emu (Mull. 1011 um COT]
Email: raumatt71@gmail.com

signature:

a

F0201 ”by“, 1021 093:0!)

Email: Kylemieezor@aol.com

Signature: ammun(uayu.mlusscon
Email: bpetersll@ymail.com

signature: mmmn.mnmuﬂ
Email: dani_pwr5@yahoo.com

v

Signature:

0

Warn Woods (M21. N21 ”51‘9"

woods.m.william@gmaiLcom

s i gnu“ re :

Culimim swam (my a I. an): 09:54 am

Email: icsanche28612@gmail.com

—
Wagon

Signature: mmmmayn.m1uaswn
Email: gonzalezreyesll15©gmall.com

”Wm

signature:

signature: ”mumumuml mum?)
Email: nikita.n.jimenez@gmail.com

Email: audreymodurand@gmail.com

Signature:

W

Jamu P. mlrMmyn, lull mascot}

jamey.welch@yahoo.corn

IMCDT)

Email: don.river31212@gmail.com

.

signature. chunk
ﬁgﬁ‘ﬁ!ulnaynmmmucm
Email: caztaz@att.net
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SAPCR (Modification)
CAUSE NO. 2015-CI-10820 – JOSEPH R. ZAMORA VS. MELISSA A. TUCCI (7/12/21 - 7/16/21) –
JOSEPH ZAMORA, SELF-REPRESENTED; DAVID T. EMORY, HIGDON, HARDY & ZUFLACHT, LLP for
Respondent DESCRIPTION: The divorce decree made the parties JMCs, mother primary, no geographic
restriction. The mother moved with the child to New York. The father petitioned to make
himself SMC, or alternatively, make himself the primary JMC, or alternatively impose a
geographic restriction on the mother.
VERDICT: the father’s relief was all denied, and the mother was made SMC. The jury also made
an advisory ruling that the mother should be awarded her attorney’s fees.

HONORABLE AARON HAAS, JUDGE PRESIDING, 285th JUDICIAL DISTRICT
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FILED

msrmcr CLERK
BEXAR co. TEXAS
JUL l6 Pit l2: m
'
/'
/.10£pu

202]

No. 21115-040820
IN THE:

INTEREST 0F

§

s.R.z.

g

A CHILD

g

smﬂﬂqFopRT
438th

JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

CHARGE 0F THE COURT
MEMBERS 0F THE JURY;
After the closing arguments, you will go to lhcjury room to decide the case, answer the
questions that are attached, and reach a verdict. You may discuss the case with otherjurors only
when you are all together in lhejury room.
Remember my previous instructions: Do not discuss the case with anyone else, either in
person or by any other means. Do not do any independent investigation about the case or ebnduct
any research. Do not look up any words in dictionaries or on the Internet. Do not post
information about the case on the Internet. Do not share any special knowledge or experiences
with the otherjurors. Do not use your phone or any other electronic device during your
deliberations for any reason. l will give you a number where others may contact you in case of
an emergency.

Any notes you have taken are for your own personal use. You may take your notes back
into the jury room and conSult them during deliberations, but do not show or read your notes to
your fellowjurors during your deliberations. Your notes are not evidence. Each of you should
rely on your independent recollection of the evidence and not be inﬂuenced by the fact that
anotherjuror has or has not taken notes.
You must leave your notes with the bailiff when you are not deliberating. The bailiﬂ'will
give your notes to me promptly after collecting them From you. l will make sure your notes are
kept in a safe, secure location and not disclosed to anyone. After you complete your
deliberations, the baililT will collect your notes. When you are released from jury duty, the bailiff
will promptly destroy your notes so that nobody can read what you wrote.
Here are the instructions for answering the questions.
|.

Do not let bias, prejudice, or sympathy play any part in your decision.

2.

Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider or discuss any evidence that was not
admitted in the courtroom.

3.

You are to make up your own minds about the facts. You are the solejudges of the
credibility ofthe witnesses and the weight to give their testimony. But on matters of
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law, you must follow all of my instructions.
4.

If my instructions
the meaning

I

use a word in a way that is different from its ordinary meaning, use
give you, which will bc a proper legal deﬁnition.

5.

All

6.

Answer “yes” or “no" to all questions unless you are told otherwise. A “yes” answer
must be based on a preponderance of the evidence. Whenever a question requires an
answer other than “yes” or “no,” your answer must bc based on a preponderance of
the evidence.

the questions and answers are important. N0 one should say that any question or
answer is not important

The term “preponderance of the evidence” means the greater weight of credible evidence
presented in this case. lfyou do not ﬁnd that a preponderance ofthc evidence supports a “yes”
answer, then answer “no.” A preponderance ofthe evidence is not measured by the number of
witnesses or by the number ofdocuments admitted in evidence. For a fact to be proved by a
preponderance ofthe evidence, you must find that the fact is more likely true than not true.
7.

Do not decide who you think should win before you answer the questions and then
just answer the questions to match your decision. Answer each question carefully
without considering who will win. Do not discuss or consider the effect your answers
will have.

8.

Do not answer questions by drawing straws or by any method of chance.

9.

Some questions might ask you for a dollar amount. Do not agree in advance to decide
on a dollar amount by adding up each juror’s amount and then ﬁguring the average.

l0. Do not trade y0ur answers. For example, do not say, “I will answer this question your
way if you answer another question my way.”
l

I. The answers to the questions must be based on the decision ofat least ten ofthe
twelvejurors. The same ten jurors must agree on every answer. Do not agree to be
bound by a vote of anything less than ten jurors, even if it would be a majority.

As I have said before, ifyou do not follow these instructions, y0u will

be

guilty ofjuror

misconduct, and l might have to order a new trial and start this process over again. This would
waste your time and the partics’ money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immediately.

”‘The

remainder of this page is intentionally

blank'”
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Deﬁnitions:
Best Interest of Child

The best interest of the child shall always be the primary consideration in determining
questions of conservatorship.

You shall appoint both parents joint managing conservators unless you find that such an
appointment is not in the best interest ofthe child. In making this determination, you shall
consider all the following factors:

l. Whether the physical, psychological, or emotional

needs and development ofthe
child will beneﬁt from the appointment ofjoint managing conservators.

2. The ability of the parents to give first priority to the welfare of the child and reach
shared decisions in the child’s best interest.
.

3.

Whether each parent can encourage and accept
child and the other parent.

4.

Whether both parents participated in child-rearing before the tiling ofthe suit.

5.

The geographical proximity of the parenls’ residences.

6.

Any other relevant factor.

a

positive relationship between the

Joint Managing Conservators
“Joint managing conservatorship” means the sharing of the rights and duties of a parent
two
by
parties, even ifthe exclusive right to make certain decisions is awarded to one party. lf
joint managing conservators are appointed, the court will specify the rights and duties of a parent
that are to be exercised by cach parent independently, by the joint agreement of the parents, and
exclusively by one parent.
Joint managing conservatorship does not require the award of equal or nearly equal
periods of physical possession of and access to the child to each of the joint conservators. If joint
managing conservators are appointed, you will be asked to decide which joint managing
conservator will have the exclusive right to designate the child’s primary residence, whether a
geographical restriction should be imposed on that residence, and,
restriction will be.

if so, what

that geographical

A geographic restriction restricts the child’s primary residence to a specified geographic
area and prohibits the parties from relocating the child from the speciﬁed area for the purpose of
changing the child’s primary residence. [fno geographic restriction is imposed, thejoint
managing conservator awarded the exclusive right to designate the child’s primary residence has
the sole discretion to change the child’s primary residence without a court order or the agreement
ofthe otherjoint managing conservator.
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The appointment ofjoint managing conservators docs not impair or limit thc authority
the court to order one joint managing conservator to pay child support to the other.

of

Sole Managing Conservator

A parent appointed the sole managing conservator ofa child has the following exclusive
and
duties, subject to any limitation imposed by court order:
rights

l. The right to designate the primary residence ofthe child.
2.

The right to consent to medical, dental, and surgical treatment involving invasive
procedures.

.

The right to consent to psychiatric and psychological treatment.
The right to receive and give receipt for periodic payments for the support ofthe child
and to hold or disburse these funds for the beneﬁt ofthe child.

.

The right to represent the child in legal action and to make other decisions of
substantial legal significance concerning the child.
The right to consent to marriage and to enlistment in the armed forces ofthe United
States.

.

The right to make decisions concerning the child’s education.
The right to the services and earnings ofthe child.

Except when a guardian ofthe child’s estate or a guardian or attorney ad litem has
been appointed for the child, the right to act as an agent ofthe child in relation to the
child’s estate ifthe child’s action is required by a state, the United States, or a foreign
government.
10.

The duty to manage the estate of the child to the extent the estate has been created by
community property or thejoint property of the parents.

Possessory Conservator

A

parent who is not appointed sole orjoint managing conservator will be appointed
possessory conservator and granted possession of and access to the child under terms and
conditions speciﬁed by the court.

Rights of Parent Appointed Conservator
At all times, each parent has the following rights, subject to any limitation imposed by
court order:
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To rcccivc information from any other conservator concerning thc health, education,
and welfare oflhe child.
'l‘o confer with the other parent to the extent possible before making a decision
concerning the health, education, and welfare ofthe child.

To have access

to medical, dental, psychOIOgical, and educatiOnal records

of the

child.

To conSult with

a

physician, dentist, or psychologist of the child.

To consult with school ofﬁcials concerning the child’s welfare and educational status,
including school activities.

To attend school activities.
To

be designated on the

child’s records as a person to be notiﬁed in case of an

emergency.

To consent to medical, dental, and surgical treatment during
an immediate danger to the health and safety ofthe child.
To manage the estate of the child

an emergency

involving

to the extent the estate has been created by the

parent or the parent’s family.

During the period that a parent who has possession ofthc child, that parent retains the
following rights and duties, subject to any limitation imposed by coun order:

l. The duty of care, control, protection, and reasonable discipline ofthc child.
2.

The duty to support the child, including providing the child with clothing, food,
shelter, and medical and dental care not involving an invasive procedure.
The right to consent for the child to medical and dental care not involving an invasive
procedure.

4.

The right to direct the moral and religious training ofthc child.

Geographic Restriction

A geographic restriction restricts the child's primary residence to a specified geographic
area and prohibits either party from relocating the child from the speciﬁed area for the purpose
changing the child's primary residence.

lf no geographic restriction

of

thcjoint managing conservator awarded the exclusive
right to determine the child's primary residence or a sole managing conservator, that parent
conservator has the sole discretion to establish the child's primary residence, anywhere without
court approval and without the agreement ofthc other parent conservator.
is imposed on
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No Discrimination Based on Gender or Marital Status

determining which party to appoint solc managing conservator, whether to appoint a
partyjoint managing conservator, and the terms and conditions of'conservatorship, you shall
consider the qualiﬁcations of each party without regard to the gender ofthe party or the child.
In

ln determining which party to appoint sole managing conservator, whether to appoint a
party joint managing conservator, and the terms and conditions of conservatorship, you shall
consider the qualifications ol' the parties without regard to their marital status.

Special Instructions

by

For the joint managing conservatorship of the child
managing conservatorship, it must be proved that—

to be replaced

a sole

l.

the circumstances ofthc child
or ofthe parent
and
materially
substantially changed sincc

or ofthc arent

(f/k/a

ofa sole managing conservator would

the ap

have

APRIL 61", 20|6 and
be in the best interest

ofthc

child
For the order that designates the parent
the conservator who has the
exclusive right to designate the primary residence ofthe child
to be
modified to appoint a different conservator with that exclusive right, it must be proved that—
the circumstances ol'the child

or ofthe parent
have materially and substantially

or ofthe parent
since
APRIL 6T", 20|6 and
changed
the appointment

ofthc parent

exclusive right to desi
in
ofthe

Thejury will

the

as the conservator who has the
residence ofthe child
would be in the best interest ofthe child

be asked to decide the questions pertaining to the rights and duties

ofthe

parents as managing conservators, as follows:

I. Should
be removed as the Joint Managing Conservator with the
exclusive right to determine the primary residence ofthe child without regard to a
be appointed as the Sole Managing
geographic restriction and
Conservator of the child?
Should
child and

child?

Joint Managing Conservator ofthe
be appointed as the Sole Managing Conservator ofthe

be removed as the
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3.

Should
be removed as the Joint Managing Conservator with lhe
exclusive right lo dctcrminc lhc primary rcsidcncc oflhc child without regard to a
be appointed as the Joint Managing
geographic restriction and
Conservator with the exclusive right to determine the primary residence of the child?

4.

Whether a geographical restriction should be imposed on that residence; and

5.

lf'so, should the geographical restriction be Bexar County and Contiguous Counties,
or Madison County, New York, and Contiguous Counties.

In answering the questions submitted to thejury, the best interest ofthe child shall always
be the primary consideration in determining questions ot‘the rights and duties ofthe parents as

managing conservators.

"*The remainder ofthis page

is intentionally

blank‘"
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NO. 2015-Cl-l0820
IN

THE INTEREST OF

S.R.Z.

IN

§

438th

§
§

A CHILD

THE DISTRICT COURT

§
§

JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

QUESTIONS, INSTRUCTIONS, AND DEF INTIONS
Question No. I:
Should the joint

ervatorship be replaced by a sole managing conservatorship

of the child

Answer

‘@

or “No.”

V( g

Answer:

If you answered “Yes” Question

1, then

answer Question 2. Otherwise, do not answer

Question 2 and answer Question 3.

Question No. 2:
I

-

Who should be appointed sole managing conservator of the child

Answer by writing the name of the person who should be appointed.
Answer:

Me
—

Inga

Embel-

If you have answered Question

2, then skip Question 3 and proceed to answer Question 4.

3 then

proceed to answer Question 4.

031k!
'h

If you have answered Question

H3313 13: gives
.SlEi

Answer:

SVXHI ‘03

Answer “Yes” or “No."

132! lid 9!

Should the order that designates MELISSA BICKEL the conservator who has the exclusive
be modiﬁed ta,
right to designate the primary residence of the child
designate JOSEPH ZAMORA as the conservator who has that exclusive right?

W will

QuestiOn No. 3:
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Question No. 4:
Should the primary residence of the child have a geOgraphic restriction?

Answer “ch” or “No.”
Answer:

UL)

If you answered “Yes" to Question 4, answer Question 5. Otherwise, do not answer Question
5

and answer Question 6.

Question No. 5:
State the geographic area within which the joint managing conservator must designate the
child’s primary residence.

Answer:

If you have answered Question

5 then

proceed to answer Question 6.

Deﬁnitions and Instructions — Attorney’s Fees
Some of the factors you may consider in determining the reasonable value of attomey’s
fees are —
a.

tic-"~99?

b.

The time and labor required, the novelty and difﬁculty of the questions involved,
and the skillrequired to perform the legal service properly;
The likelihood, if apparent to the client, the acceptance of the particular employment
will precludeother employment by the lawyer;
The fee customarily charged in the locality for similar legal services;
The amount involved;
The time limitations imposed by the client or by the circumstances;
The nature and length of the professional relationship with the client; and
The experience, reputation, and ability of the lawyer or lawyers performing the
services.

A reasonable

fee is presumed to be the reasonable hours worked multiplied by a
reasonable hourlyrate for that work.

"*The remainder of this page is intentionally blank***
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Question No. 6:
What is a reasonable fee for the necessary services
in this Suit to Modify the Parent-Child Relationship?

of MELISSA BICKEL’s attorney

Answer in dollars for each of the following:
I.

For representation in trial coun.

Answer:$
2.

HL 935’.“l 0.

For brieﬁng in the court of appeals.
Answer: 5

3.

For representation through oral arguments and the completion of proceedings in
the court

of appeals.

Answer: $

"*The remainder of this page is intentionally blank“*
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Presiding Juror:

l. When you go into

the jury room lo answer the questions, lhc ﬁrst thing you

will need

to do is choose a presidingjuror.
2. The presidingjuror has lhcsc duties:
a. have the complete charge read aloud if it will be helpful to your deliberations;
b. preside over y0ur deliberations, meaning manage the discussions, and see that

you follow these instructions;
c. give written questions or comments to the bailiff who will give them to the

judge;
d. write down the answers you agree on;
c. get the signatures for the verdict certiﬁcate; and
f. notify the bailifTthat you have reached a verdict.

Do you understand the duties of the presidingjuror‘? If you do not, please tell me now.

Instructions for Signing the Verdict Certiﬁcate:

l. You may answer the questions on a vote of tenjurors. The same tenjurors must agree
on every answer in the charge. This means you may not have one group of tcnjurors agree on
one answer and a different group of ten jurors agree on another answer.
2.

If ten jurors agree on every answer,

those ten jurors sign the verdict.

If eleven jurors agree on every answer, those eleven jurors sign the verdict.
If all twelve of you agree on every answer, you are unanimous and only the presiding
juror signs the verdict.
3.

All jurors should deliberate on every question. You may end up with all twelve ofyou

agreeing on some answers, while only ten or eleven ofyou agree on other answers. But when
you sign the verdict, only those ten who agree on every answer will sign the verdict.
Do you understand these instructions? If you do not,

eas tell me now

JUDGE PRE'SJB’INé

Aaron S. Haas
Presiding Judge
285th District Court
Bexar County, Texas
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Verdict Certiﬁcate
Check one:

t/ Our verdict

is unanimous. All twclvc of us have agreed to cach and every answer. The
has
prcsidingjuror
signcd the certiﬁcate for all twelve ofAus.

ﬂy” #W

Signature of Presiding Juror

S—holwm
Printed Nar'ne

Herver a

of Presiding Juror

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certificate below.

Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below.

Signature

Name Printed

l0.

l2.

l2

Back to Top

MVA
CAUSE NO. 2018-CI-15718 – ALFRED FRANKLIN VS. LOUIS EMMANUEL PINEDA
(07/19/2021 - 07/26/2021) – BERNARDO GONZALEZ, THE LAW OFFICE OF THOMAS J. HENRY,
for Plaintiff; JOSEPH G. PENA & RANDALL L. ORDONES, RAY PENA MC CHRISTIAN, P.C., for
Defendant –
DESCRIPTION: Disputed liability at intersection.
VERDICT: Plaintiff – 70%, Defendant – 30%
Other Information of note:
Plaintiff’s experts: Dr. Adam Bruggemann, M.D., Dr. Everett Dillman, PhD., Ross Pavlik
Defendant’s experts: Dr. Joel W. Jenne, M.D., Steven A. Irwin, Donna Johnson

HONORABLE NORMA GONZALES, JUDGE PRESIDING, 131st JUDICIAL DISTRICT COURT
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ORIGINAL
CAUSE. NO. 2018015718

ALFRED FRANKLIN

FILED
UlSTRle CLERK
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§
§
§
§

PlNliDA

DISTRICT COURT

JUDICIAL DISTRICT
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§

1

:3"

'1‘] IF.

§
§

I

IggsglsMtg/MNUEL
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§
§

Defendants.

BEXAR COUNTY, TEXAS

§

N

CHARGE OF THE COURT

After the closing arguments. you will go to the jury room to decide the case, answer the
questions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are all together in the jury room.
Remember my previous instructions: Do not discuss the case with anyone else, either in
or
person
by any other means. Do not do any independent investigation about the case or conduct
any research. Do not look up any words in dictionaries or on the lntemet. Do not post information
about the case on the Internet. Do not share any special
knowledge or experiences with the other
jurors. Do not use your phone or any other electronic device during your deliberations for any reason.
I will give you a number where others
may contact you in case of an emergency.

Any notes you have taken are for your own personal use. You may take your notes back into
the jury room and consult them during deliberations, but do not show or read
your notes to your
fellow jurors during your deliberations. Your notes are not evidence. liaeh of
you should rely on
your independent recollection of the evidence and not be influenced by the fact that anotherjuror
has or has not taken notes.

You must leave your notes with the bailiff when you are not
deliberating. The bailiff will“
give your notes to me promptly after collecting them from you. I will make sure your notes are
kept
in a safe, secure location and not disclosed to
anyone. After
you complete
your
deliberations, the
"
.
.
.
,/
batltff wrll collect your notes. W hen you are released front jury duty, the batltfl wrll
promptlydestyoy
your notes so that nobody can read what you wrote.
\‘KNU
Q3
4
\
~ ,éo
t
."
0"’
o.)
Here are the InstructIons for
Q) C}
the
u

u

.

.

r

'

.

.

.

answermg

1.

.

questions.

9

Do not let bias, prejudice, or sympathy play any part in your decision.

Q3)

‘5
*6)

Q9

r5

{F99

fcﬁa
'

LJK‘QT‘Y’
Base your answers only on the evidence admitted in court and on the law that is
in
these instructions and questions. Do not consider or discuss
any evidence that was not admitted in
the counroom.
\

2.
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lo

You arc

3.

In make. up your own minds about the facts. You arc the sole judges of lhc
the weight to give their testimony. But on matters ofIaw, you must

credibility of the witnesses and
follow all of my instructions.
4.

Ifmy instructions use a word in a way that is different from its ordinary meaning, use

the meaning l give you, which will be a proper legal! deﬁnition.

All

5.

the questions and answers are important. No one should say that any question or

answer is not important.
6.
Answer “yes” or “no” to all questions unless you are told otherwise. A “yes” answer
must be based on a preponderance of the evidence unless you are told otherwise. Whenever a
question requires an answer other than “yes” or “no,” your answer must be based on a preponderance
of the evidence unless you are told otherwise.

The term “preponderance of the evidence” means the greater weight of credible evidence

presented in this case. If you do not lind that a preponderance of the evidence supports a “yes”
answer, then answer “no.” A preponderance ol‘ the evidence is not measured by the number of
witnesses or by the number of documents admitted in evidence. For a fact to be proved by a
preponderance of the evidence, you must ﬁnd that the fact is more likely true than not true.

A fact may be established by direct evidence or by circumstantial evidence or both. A fact is
established by direct evidence when proved by documentary evidence or by witnesses who saw the
act done or heard the words spoken. A fact is established by circumstantial evidence when it may
be fairly and reasonably inferred from other facts proved.
7.
Do not decide who you think should win before you answer the questions and then
answer
the
just
questions to match your decision. Answer each question carefully without
considering who will win. Do not discuss or consider the effect your answers will have.

Do not answer questions by drawing straws or by any method of chance.

8.

9.
Some questions might ask you for a dollar amount. Do not agree in advance to decide
on a dollar amount by adding up each juror’s amount and then ﬁguring the average.

Do not trade your answers. For example, do not say, “l will answer this question your

IO.

way if you answer another question my way.”

l.
Unless otherwise instructed, the answers to the questions must be based on the
decision of at least ten of the twelvejurors. ’lhe same tenjurors must agree on every answer. Do not
agree to be bound by a vote of anything less than ten jurors, even if it would be a majority.
l

have said before, if you do not follow these instructions, you will be guilty ofjuror
l might have to order a new trial and start this process over again. This would waste
and
misconduct,
your time and the parties’ money. 'tnd would require the taxpayers of this county to pay for another

As

trial.

l

lf ajuror breaks any of these rules. tell that person to stop and report it to me immediately.
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DEFINITIONS

“NEGLIGENCE” means the failure to

use ordinary care, that is= failing to do that which

of ordinary prudence would have done under the same or similar circumstances
or doing that which a person of ordinary prudence would not have done under the same or
a person

similar circumstances.
.

“ORDINARY CARE" means that degree of care that would be used by a person ol‘ordinary
prudence under the same or similar circumstances.

“PROXIMATE CAUSE”

means that was a substantial factor in bringing about an
occurrence. and without which cause such occurrence would not have occurred. In order
to be a proximate cause, the act or omission complained of must be such that a person using
ordinary care would have foreseen that the occurrence, or some similar occurrence, might
reasonably result therefrom. There may be more than one proximate cause of an
occurrence.
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QUESTION NO.

I

Did the negligence, if any, of those listed below proximately cause the occurrence in question?
Answer “Yes” or “No” for each of the following:
a.

ALFRED FRANKLIN

b.

LOUIS EMMANUEL PINEDA

g

§Q§

g a

Q

h
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If you answered “Yes”

to Question No.1 for more than one

of those named below,

then

answer the following question. Otherwise do not answer the following question.

Assign percentages of responsibility only to those you found proximately caused the
occurrence in Question 1. The percentages you ﬁnd must total l00%. The percentages must be
expressed in whole numbers. The percentage of responsibility attributable to a person is not
necessarily measured by the number of acts or omissions.

QUESTION NO. 2
For each person you found proximately caused the occurrence, ﬁnd the percentage of
responsibility attributable to each:

a.

ALFRED FRANKLIN

b.

tours EMMANUEL PINEDA

TOTAL:

1

%
%

_100%
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QUESTION N0 3.
What sum of money, if paid now in cash, would fairly and reasonably compensate Plaintiff
Alfred Franklin for his injuries, ifany, that resulted from the occurrence in question?
Consider the elements of damages listed below and none other. Consider each element
separately. Do not award any sum of money on any element if you have otherwise, under some
other element, awarded a sum of money for the same loss. That is, do not compensate twice for
the same loss, if any. Do not include interest on any amount of damages you ﬁnd.

You are instructed that any recovery for pain and mental anguish, disﬁgurement, physical
impairment and medical expenses are not subject to federal income taxes.

Do not include any amount for any injury or condition that did not result from the
occurrence in question.

Answer separately in dollars and cents, for damages, if any.

l. Medical expenses incurred
Answer-$329
2.

33:11)

Physical pain and mental anguish sustained in the past.

Answer:
3.

in the past.

1%
r

_

Physical pain and mental anguish that, in reasonable probability, Alfred Franklin will
sustain in the future.

Answer:
4.

[a

Loss of earning capacity sustained in the past.
Answer:

5.

Loss of earning capacity that, in reasonable probability, Alfred Franklin will sustain in
the future.

Answer:
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Physical impairment sustained in the past.

Answer:

_

S23

Physical impairment that, in reasonable probability, Alfred Franklin will sustain in the
future.

Answer:

%

Disfiguremcnt sustained in the past.

Answer:

Q:

_

Disﬁguremcnt that, in reasonable probability, Alfred Franklin will sustain in the future.

Answer:

a
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PRESIDING JUROR:
I. When you go into thejury room to answer the questions, the ﬁrst thing you will need to
do is choose a presidingjuror.
2.

The presidingjuror has these duties:

if it will

a.

have the complete charge read aloud

b.

preside over your deliberations, meaning manage the discussions, and see that you
follow these instructions;

be helpful to your deliberations;

give written questions or comments to the bailiff who will give them to the judge;
write down the an5wers you agree on;
get the signatures for the verdict certiﬁcate; and

notify the bailiff that you have reached a verdict.

Do you understand the duties of the presiding juror? If you do not, please tell me now.
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INSTRUCTIONS FOR SIGNING THE VERDICT CERTIFICATE
l. Unless otherwise instructed, you may answer

the questions on a vote of 10 jurors. The
same 10 jurors must agree on every answer in the charge. This means you may not have
one group of IO jurors agree on one answer and a different group of lOjurors agree on
another answer.

2. If lOjurors agree on every answer, those lOjurors sign the verdict.

If

l

1

jurors agree on every answer, those

I

l

jurors sign the verdict.

If all l2 of you

agree on every answer, you are unanimous and only the presidingjuror
the
verdict.
signs
3.

All jurors should deliberate

on every question. You may end up with all l2 of you
on
some
while
answers,
agreeing
only 10 or l l of you agree on other answers. But when
you sign the verdict, only those lO who agree on every answer will sign the verdict.

Do you understand these instructions? If you do not, please tell me now.

J

D

lil’RES

9-1.

‘0’

Back to Top

VERDICT CERTIFICATE
Check one:
Our verdictlS unanimous.

‘

°

.

ign're

'

-

All twelve of us have agreed to each
fr al twehe of us.

and ev erv answer.

'igncd the certiﬁcate

i \-\
02
l’rimed Name of Presiding Juror

ofPrcsiding Juror

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and have
signed the certiﬁcate below.
Our verdict is not unanimous. Ten
signed the certiﬁcate below.
5 4

of us have agreed

to each and every answer and have

Name Printed

Signature

6%?“ng

l.
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6.

i)

Q
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